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matter or to comply with the regula-
tions in this part or with any order of
the Hearing Officer. Any dismissal
under this paragraph operates as an ad-
judication on the merits of the matter
which is dismissed, and is a decision
within the meaning of § 1308.23, but
does not affect the Hearing Officer’s ju-
risdiction over any matter not so dis-
missed.

[44 FR 29648, May 22, 1979. Redesignated at 44
FR 30682, May 29, 1979, and amended at 49 FR
3845, Jan. 31, 1984]

§ 1308.33 Hearings.
(a) TVA shall arrange for the ver-

batim reporting of evidentiary hear-
ings before the Hearing Officer, and
shall provide the Hearing Officer with
the original transcript. The parties
shall make their own arrangements
with the reporter for copies.

(b) Admissibility of evidence shall
generally be governed by the Federal
Rules of Evidence, subject, however, to
the Hearing Officer’s discretion. As
used in those Rules, the term court
shall be deemed to mean ‘‘Hearing Offi-
cer.’’

(c)(1) Conduct of hearings shall gen-
erally be governed by Rules 42–44, 44.1,
and 46 of the Federal Rules of Civil
Procedure, except that the Hearing Of-
ficer may modify those Rules to meet
the needs of the parties in a particular
case. The terms court, plaintiff, defend-
ant, and action as used in those Rules
shall be deemed to have the meaning
given them in § 1308.32.

(2) After the Contractor has com-
pleted the presentation of his evidence,
TVA, without waiving the right to
offer evidence in the event the motion
is not granted, may move for a dismis-
sal on the ground that upon the facts
and the law the Contractor has shown
no right to relief. The Hearing Officer
as the trier of the facts may then de-
termine them and render a decision
against the Contractor, or take the
matter under advisement, or decline to
render any decision until the close of
all the evidence. Any decision rendered
under this paragraph shall conform to
§ 1308.37, and is a decision within the
meaning of § 1308.23.

(d) Hearings shall be as informal as
may be reasonable and appropriate
under the circumstances, and shall be

held at a time and place to be specified
by the Hearing Officer.

(e) Evidentiary subpoenas are subject
to Subpart E of this part.

[44 FR 29648, May 22, 1979. Redesignated at 44
FR 30682, May 29, 1979, and amended at 49 FR
3845, Jan. 31, 1984]

§ 1308.34 Record on appeal.

Except as otherwise provided in this
part, the appeal shall be decided on the
basis of the record on appeal, which
consists of the notice of appeal, the
claim, any notice of election under
§ 1308.35 or § 1308.36, orders entered dur-
ing the proceeding, admissions, tran-
scripts of hearings, hearing exhibits
and stipulations on file, all other docu-
ments admitted in evidence, and all
briefs submitted by the parties.

§ 1308.35 Small claims procedure.

(a) The Contractor may elect to have
the appeal processed under this sec-
tion, if the amount in dispute is $10,000
or less. This amount shall be deter-
mined by totalling the amounts
claimed by TVA and Contractor.

(b) Appeals under this section shall
be decided, whenever possible, within
120 days after the Hearing Officer re-
ceives written notice that the Contrac-
tor has elected to proceed under this
section. Such election may be made a
part of the notice of appeal.

(c) An appeal under this section shall
be determined on the basis of the
record on appeal and those documents
in the appeal file identified in
§ 1308.27(b)(1), (2), and (3). Other docu-
ments may be considered in the deter-
mination of the appeal as may be stipu-
lated to by the parties, or as the Hear-
ing Officer may order on motion by a
party. No evidentiary hearing shall be
held unless the Hearing Officer directs
testimony on a particular issue. Dis-
covery and other prehearing procedures
may be conducted under such time pe-
riods as the Hearing Officer may set to
meet the 120-day period, and the Hear-
ing Officer may reserve up to 30 days to
prepare a decision. Upon request by ei-
ther party, the Hearing Officer shall
hear oral argument after the record is
closed, and may direct oral argument
on specified issues if the parties do not
request it.
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(d) The Hearing Officer’s decision
under this section will be short and
contain only summary findings of fact
and conclusions of law. The decision
may, at the Hearing Officer’s discre-
tion, be rendered orally at the conclu-
sion of any oral argument held. In such
case, the Hearing Officer will promptly
furnish the parties a typed copy of the
decision, which shall constitute the
final decision.

(e) Decisions under this section shall
be final and conclusive except for
fraud, and shall have no value as prece-
dent for future appeals.

§ 1308.36 Accelerated appeal proce-
dure.

(a) The Contractor may elect to have
the appeal processed under this section
if the amount in dispute is $50,000 or
less. The amount shall be determined
by totalling the amounts claimed by
TVA and Contractor.

(b) Appeals under this section shall
be decided, whenever possible, within
180 days after the Hearing Officer re-
ceives written notice that the Contrac-
tor has elected to proceed under this
section. Such election may be made a
part of the notice of appeal.

(c) In cases under this section, the
parties are encouraged to limit discov-
ery and briefing, consistent with ade-
quate presentation of their positions.
The Hearing Officer may shorten appli-
cable time periods in order to meet the
180-day period, and may reserve 30 days
to prepare a decision.

(d) The Hearing Officer’s decision
under this section will be short and
may contain only summary findings of
fact and conclusions of law. The deci-
sion may, at the Hearing Officer’s elec-
tion, be rendered orally at the conclu-
sion of the evidentiary hearing, follow-
ing such oral argument as may be per-
mitted. In such case, the Hearing Offi-
cer will promptly furnish the parties a
typed copy of the decision, which shall
constitute the final decision.

§ 1308.37 Decisions.
(a) The Hearing Officer’s decision

shall be in writing. Except as provided
by § 1308.35 or 1308.36, the decision shall
contain complete findings of fact and
conclusions of law. The parties may be
directed to submit proposed findings

and conclusions. A decision against a
Contractor on a claim shall include no-
tice of the Contractor’s rights under
paragraphs (2) and (3) of section 10(a) of
the Act.

(b) If the decision denies any part of
a Contractor’s claim for lack of sup-
port and the Hearing Officer is of the
opinion that the Contractor’s inability
to support that part is within § 1308.6
and section 5 of the Act, the decision
shall not state that opinion, but con-
temporaneously with the decision the
Hearing Officer shall separately notify
TVA’s General Counsel of that opinion
and the reasons therefor.

(c) Not later than 10 days after re-
ceipt of the decision, a party may move
to alter or amend the findings or make
additional findings and amend the con-
clusions and decision accordingly.
Such a motion may be combined with a
motion under § 1308.38. This time period
cannot be extended.

§ 1308.38 Reconsideration.

Motions for reconsideration shall be
served not later than 10 days after issu-
ance of the Hearing Officer’s decision.
This time period cannot be extended.
Such a motion shall be heard and de-
cided in the manner provided by Rule
59 of the Federal Rules of Civil Proce-
dure for motions for new trial in ac-
tions tried without a jury.

§ 1308.39 Briefs and motions.

(a) All motions shall be accompanied
by a brief or memorandum setting
forth supporting authorities. Briefs in
opposition to a motion shall be served
within 10 days after receipt of the mo-
tion, unless otherwise specified in this
part, or by order of the Hearing Officer.

(b) The Hearing Officer shall set the
schedule for service of prehearing and
posthearing briefs on the merits.

(c) A motion to dismiss an appeal for
lack of jurisdiction should be served
seasonably, but may be served at any
time. The issue of lack of jurisdiction
may be raised by the Hearing Officer
sua sponte, in which case the Hearing
Officer shall set a briefing schedule on
the issue in the document raising it to
the parties.
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